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Federation of Employers
& Workers of America
(FEWA)

 FEWA is an internationally recognized
nonprofit trade association created to assist
employers and workers in labor-intensive
service industries by providing services
related to non-immigrant labor-
management issues. Specifically, FEWA is
dedicated to improving business conditions,
building awareness, and providing labor
retention and labor management services.



Disclaimer

e The materials in this presentation are
general in nature and are for
informational purposes only; they are not
offered for and do not constitute specific
legal advice. Nothing provided within this
presentation should be used as a
substitute for the advice of your own
independent counsel.






Why Do Employers Use H-2 Visas?

Loyal, stable and repeat
e®e ,
agp bundant labor supply ‘ workforce

Ability to bring LEGAL

Reduced Training Cost
temporary laborers

Travel freely across border v High productivity/reduced
(multiple entries) turnover

‘ Employees can only work Bring as many or as few
‘ for YOUR company workers as needed




The H-2 Process
Governmental Agencies

USDOS

USDOL

P




* Involves 4 U.S. Governmental Agencies
 State Workforce Agency (SWA)
e Test the local labor market
* H-2A Housing Inspections
e U.S. Department of Labor (USDOL)

e H-2B - Determines prevailing wage
h e H - 2 e Advisory to USCIS
e U.S. Citizenship and Immigration

P roceSS Services (USCIS)

* Final approval decision and notifies
USDOS

e U.S. Department of State (USDOS)

* |ssues visas to the worker in country
of origin




What is the H2B Program?




Visa & Expenses
Prohibited Fees

Some Major » Temporary Need
Requirements e U.S. Recruiting
— H2B

Activities

Notification
* No Layoffs

Certified Occupation

e Job Opportunity & & Area
Full Time Threshold e Compliance
e Employer Provided (Enforcement,
ltems Violations, Penalties)

* Transportation &
Subsistence
Expenses










Transportation,
Subsistence,
Visa & Visa
Related
Expenses



Prohibited
Fees



Certified
Occupation
Area



H-2B Workers Rights Posters

https://www.dol.gov/whd/posters/pdf/H2B-eng.pdf & https://www.dol.gov/whd/posters/pdf/H2B-span.pdf



Other Requirements

 Disclosure of Foreign Recruitment
* Contract prohibiting fees for prospective workers

* Frequency of pay
e At least every two weeks

* Piece rate or at least hourly offered wage
* Prevailing Wage Determinations

e Earning Statements on each payday

e Disclosure Job Order
* H-2B and corresponding workers in language
understood
* Payroll Deductions
* Required by law, disclosed and reasonable FLSA
e Deductions not disclosed in job order are PROHIBITED



H-2B Current Cap Limit

66,000 total

33,000 first half of fiscal year
October 1 — March 31

33,000 second half of fiscal year
April 1 — September 30



H-2B Supplemental Visas FY 23 & “24
64,716

+ Colombia, Ecuador
aaaaaaaaa



USDOL FY 2023 H2B Statistics



What is the H-2A Program? No cap limitations!



Basic Process Elements






Some Major
Requirements
— H2A

Agriculture &
Seasonal/Temporary

U.S. Recruitment
Activities

Corresponding
Employment

No Layoffs

Required Wages &
AEWR

% Guarantee

Transportation &
Subsistence

* Housing & Meals

* Deductions
Disclosures

* Notification

e State workers’
compensation
insurance or its
equivalent



Corresponding Employment

e The Department of Labor’s regulations governing the H-2A
Program also apply to the employment of U.S. workers by an
employer of H-2A workers in any work included in the approved
job order or in any agricultural work performed by the H-2A
workers during the period of the job order. 2




% Guarantee

Guarantee to offer the worker employment for a
total number of hours equal to at least % of the
workdays in the contract period 3

Begins on the first workday after the worker
arrives at the place of employment (or the
contractual first date of need, whichever is later)
and ends on the date the contract expires 3

Each workday must consist of a full number of
hours of work time as specified in the job order 3

Failure to meet this provision would require the
employer to supplement the worker’s pay to meet
the % guarantee 3

Employers must maintain accurate records of
hours offered and hours actually worked 3




Transportation &
Subsistence

® |nbound: Provide or pay for transportation and
daily meals to the place of employment or
reimburse workers once 50% of the work
contract period has elapsed 3

= Note: FLSA requirement for Federal
Minimum Wage and reimbursement in
first work week where wages fall below
FLSA minimum wage 32

= Qutbound: Provide or pay for return
transportation and daily meals upon
completion of the work contract period 3

® Daily: Provide to/from worksite and employer-
provided housing at no cost 2

= Must comply with all applicable laws and
regulations, be properly insured, and be
operated by licensed drivers 3

2WHD Fact Sheet #26: Section H-2A of the Immigration and Nationality Act (INA)

3WHD Agricultural Enforcement: H-2A Presentation, March 2010



3WHD Agricultural Enforcement: H-2A Presentation,
March 2010

Housing

® Provided at no cost to H-2A workers
and those workers in corresponding
employment who are not
reasonably able to return to their
residence within the same day 3

= |nspected and approved by SWA
prior to occupancy 3

= Maintained during occupancy to
meet the appropriate OSHA or ETA
standards 3

Rental/Public Accommodations

® \ust meet local standards 3

= Housing-related charges must be
paid directly by the employer to the
housing’s management 3

= |f certified housing becomes
unavailable, substitute housing
must still be in compliance with the
applicable housing standards 3



Meals

* Provide three meals per day to each worker at no more than a DOL-
specified cost 3

OR

e Furnish free and convenient cooking and kitchen facilities where
workers can prepare their own meals 3

SWHD Agricultural Enforcement: H-2A Presentation, March 2010



USDOL FY 2023
H-2A Statistics

https://www.dol.gov/agencies/eta/foreign-labor/performance



https://www.dol.gov/agencies/eta/foreign-labor/performance

NT + Recruiting services




H2B Citations/Links

1. "2015 H-2B Interim Final Rule: Labor Certification Process and Enforcement for Temporary
Employment in Occupations Other Than Agriculture or Registered Nursing in the United States." Office
of Foreign Labor Certification. Accessed August 8. 2019.
https://www.foreignlaborcert.doleta.gov/pdf/H-2B 2015 IFR Factsheet April 2015.pdf.

2. "H-2B Application for Temporary Employment Certification: Form ETA-9142B-Appendix B." Office of
Foreign Labor Certification. Accessed August 8, 2019.
https://www.foreignlaborcert.doleta.gov/pdf/ETA Form 9142B Appendix B.pdf

3. "Wage and Hour Division (WHD) H-2B Side-by-Side Comparison of the 2009 and 2015 Rules." U.S.
Department of Labor. Accessed August 8, 2019.
https://www.dol.gov/whd/immigration/H2BFinalRule/H2BSideBySide.htm

4. “2015 Final Rule: Wage Methodology for the Temporary Non-Agricultural Employment H-2B
Program.” Office of Foreign Labor Certification. Accessed August 8, 2019.
https://www.foreignlaborcert.doleta.gov/pdf/H-2B 2015 Wage Final Rule Factsheet April 2015.pdf

5. “Assurances and obligations of H-2B employers.” 20 CFR §655.20 (2015). Accessed August 8, 2019
https://www.govinfo.gov/content/pkg/FR-2015-04-29/pdf/2015-09694.pdf



https://www.foreignlaborcert.doleta.gov/pdf/H-2B_2015_IFR_Factsheet_April_2015.pdf
https://www.foreignlaborcert.doleta.gov/pdf/ETA_Form_9142B_Appendix_B.pdf
https://www.dol.gov/whd/immigration/H2BFinalRule/H2BSideBySide.htm
https://www.foreignlaborcert.doleta.gov/pdf/H-2B_2015_Wage_Final_Rule_Factsheet_April_2015.pdf
https://www.govinfo.gov/content/pkg/FR-2015-04-29/pdf/2015-09694.pdf

H2A Citations/Links

1. Office of Foreign Labor Certification, Employment and Training Administration, U.S. Department of Labor,
Employer Guide to Participation in the H-2A Temporary Agricultural Program (2012),
https://www.foreignlaborcert.doleta.gov/pdf/H-2A Employer Handbook.pdf

2. Wage and Hour Division, U.S. Department of Labor, Fact Sheet #26: Section H-2A of the Immigration and
Nationality Act(INA) (2010), https://www.dol.gov/whd/regs/compliance/whdfs26.pdf

3. Wage and Hour Division, U.S. Department of Labor, Agricultural Enforcement: H-2A,
https://www.foreignlaborcert.doleta.gov/pdf/WHD 2010 H2A Final Rule Public Rollout.ppt (last visited
August 8, 2019).

4. Office of Foreign Labor Certification, Employment and Training Administration, U.S. Department of Labor,
H-2A Application for Temporary Employment Certification: Form ETA-9142A-Appendix A,
https://www.foreignlaborcert.doleta.gov/pdf/ETA Form 9142A Appendix A 7369.pdf (last visited
August 8, 2019).



https://www.foreignlaborcert.doleta.gov/pdf/H-2A_Employer_Handbook.pdf
https://www.dol.gov/whd/regs/compliance/whdfs26.pdf
https://www.foreignlaborcert.doleta.gov/pdf/WHD_2010_H2A_Final_Rule_Public_Rollout.ppt
https://www.foreignlaborcert.doleta.gov/pdf/ETA_Form_9142A_Appendix_A_7369.pdf

Q&A

Arnulfo Hinojosa
Vice President
979-318-7291

ahinojosa@fewaglobal.org
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